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"Clean Watger Act Section 505: Effect of Prior Citizen Suit Adjudications or
Settlement on the United States Ability to Sue for same viclations", dated
June 19, 1987.
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The purpose of this m=mo is to clarify, in response to
several inguiries that this office has received, the United
States' posit:ion on the question of wnether the federal
government 1s preclucdei from suing a violator in the face of a
dprevicus Clean Water Act citizen enforcement suit adjudication
or settlement with the same defendant for the same violations.
As 1ndicat2d in tne attached documents, our position is that tre
United States is in no way estopped from suing a violator (on
tne same violations) for Separat:2 or additional relief after a
Cltiz=n suit has been initiated or concluded., The maximum
potential civil penalty liability of the defendant in the U.s.
action would be the statutory maximum reduced by any civil
Penalty assessed in the earlier citizen suit which was actually
paid into the U.S. Treasury for the same violations. Ti:s
position is supported and explained in three attachments t»
this memo.

Attachment One is the court's order dated March 16, 1987
in U.S. v. Atlas Powder Company, Inc., Civ. No. 86~6384 (E.D.2a).
The court holds that “tne United States 1s not dound by settl!e-
m2nt agreements or judgments in cases to which i is not a
party." See also Attachment Two, the United States' memorandur
in support of a Motion to Dismiss Atlas's Counterclaims, which
asserts the general principle that =he U.S. is not bound by =he
results of prior litigation by private parties over a given s=t
of violations because the U.S., has interests distinct from
those of any private citizens. The memorandum also guotes an
2xcerpt from the Legislative History of the Watesr Quality Act
of 1987, which clarifies that the new WOA provision that




orov - des tne United 3tat2s 2n opportinitv o ravisws WA ciszan
sarz complalints and consent 220r28s willl a2t zRangs =-as SrimzLola
tanat tne U.S. i3 not couni Dy j4igmants i1 z=-9s> —~asss. )
Attachment Thre2e 1s a letzar <at2d April 1, 1387 fram -2
Department of Justice to the judge in Student Public Interesc
Research Group of New Jersev v. Jersey Central Power and Zign<

Co., Cilv. No. 33-2840 (D.N.J.). Th:is letter discusses .n
cetail th2 non-preclusion issue, wit- relevant case citations.
The le2tta2r also emphasizes that civil penalties nust He naid

=ne U.S. Treasury and thit any monetary paymants made in sat-
ment of citizen suits which are not paid to the U.S5. Treasury
20 not reduce a defandant's potential civil penal:sy liabilizy
in any future govarnmeat eniorzement actisn. The Depair=ment <f
Justice is routinely issuing: letters such as this t»o —arsias ==
Jroposed CWA citizen sult settlemz2nts «~hich purporet t» biad cha
Cnit:d Statas or to call for payment of civil penalties o any

r2clpiz2nt other than the U.S. Treasurv.
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If you have any guestions on these or relatad citizen su:.-
lssues, pleas~ contact QECM Watar Division attorney <lizaneth O:ala
at FTS 382-23493.

Attachments 7. :or wed

¢

:<: Susan Lepow
David Buente
Ray Ludwiszwski
Ann Shields
James Elder
Associat: Enforcement Counsels
Water Management Division Directors, Region I-X

Water Division Attorneys
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Attachment One is tne court's crder dated March 16, 1987
in U.S. v. Atlas Powder Companv, Inc., Civ. No. B6-6984 (E.C.%a3)
The court holds that “tne United States is not oound oy settle-

m2nt agreements or judgments in cases to which it is no: a
party." ©See also Attachment Two, the United States' memora
in support of a Motion to Dismiss Atlas's Counterclaims, wh
asserts the general principle that +%he U.S. is not bound by
results of prior litijation by private parties over a given s=
of viclations because the U.S. has interests dJdistinct fro
those of any private citizens. The memorandum also guotes an
2xcerpt from the Legislative History of the Watar Quality Act
of 1987, which clarifies that the new WQA provision that
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At-achment Three2 is a .etz2r Zate2d April 1, 1387 Ircm t-2
Jeparzment of Justice Lo tnoe judge 1n Student Public Interesc
Research Group of New Jersey v. Jersey Central Power anc Lignt

Co.. 1. No. 33-2840 (D.N.J.). Th:s letz2r discusses .n
Zetail tAa= non-praclusion lssue, wit~ relevant case ci-zations
“me lettar alsoc emphasizes rhat civil penalties must de zail
-sqe U.S5. Treasury and that any mcnetary paymants nade 1n
ment of cltizen suits ~#71Za 3ire not paid t> the U.5. T
i5 not reduce a defandant's potential civil senalzy 11t
in any future govarnment enforzement actidn. The Jepa
Justice is routinely issuin; letters such as tnhis to -
sroposed CWA citizen suit settlem=2nts ~hich purpHrt t2
““airad States or to call £or payment of civil penaities
racipi+:nt other than tne C.S. Tceasurv.

1€ you have any g:estions on these or relatad cizizaen su.:
issues, pleasa contact OECM watsr Division Aattorney =lizaodetn D 2.ia
it FTS 382-2349. '
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